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To the President of the EFTA Surveillance Authority

REF: Complaint to the EFTA Surveillance Authority concerning failure by the Republic of Iceland to comply with EEA Law

By means of this letter and enclosed documents we present a complaint to your Authority in the name of a certain number of complainants who maintain that Iceland has not complied with the relevant EEA provisions while implementing the environmental impact assessment procedure of a project on a hydropower plant to be built at the location of Kárahnjúkar in the east of the country. As the complaint will describe in all detail, the complainants  argue that the Icelandic Ministry for the Environment has violated the provisions of the Directive 97/11/EC on the assessment of the effects of certain public and private projects on the environment and some important guarantees established by the Directive 90/313/EEC on freedom of access to information on the environment.

We therefore request the EFTA Surveillance Authority to examine thoroughly this complaint and to initiate an infringement procedure against Iceland before the EFTA Court. As for the further development of this procedure we also request the nomination for this case of an alternative judge as the present magistrate representing this country, Mr. Þorgeir Örlygsson has been involved -as the former Secretary Permanent of the Ministry for the Industry -in the previous stages of this complaint and cannot comply with the highest standards of independence required for this task.

We submit these documents with the highest respect for your authority in the general surveillance of the European Economic Area rules of law.

Signed in Reykjavik on the 14th of April of  2003

COMPLAINT

TO THE EFTA SURVEILLANCE AUTHORITY CONCERNING 

FAILURE BY ICELAND TO COMPLY WITH EEA LAW

1. Surname and forename of complainants

The following non-governmental Icelandic organizations:

Náttúruverndarsamtök Íslands

Iceland Nature Conservation Association  ID:  460697-2049

Nátturuverndarsamtök Vesturlands

Nature Conservation Association of West Iceland  ID:  680180-0837

SUNN- Samtök um náttúruvernd á Norðurlandi

Association of Nature Conservation in North Iceland  ID:  451000-3570

Félag um verndun hálendis Austurlands       ID:  270664-5719

Society of Conservation of the Highlands of East Iceland

Fuglaverndarfélag Íslands

The Icelandic Society for Protection of Birds  ID:  500770-0159

Sól í Hvalfirði

Sun in Hvalfjörður  - Society of nature conservation in Hvalfjörður  ID: 450397-3189

Landvarðarfélag Íslands

Ranger Association of Iceland       ID 460684-0649

Vinstrihreyfing - grænt framboð        ID 421298-2709

The left - green political party

The following private individuals (Icelandic citizens):

Atli Gíslason     ID  120847-2369

Ásdís Thoroddsen  ID   260259-5129

Ólafur S. Andrésson   ID  091051-4519

Guðmundur Páll Ólafsson  ID     020641-3989

Baldvin Halldórsson   ID  230323-4459

Elísabet Jökulsdóttir    ID   160458-5269

Gréta Ósk Sigurðardóttir  ID       100456-2819

Guðmundur Már Hansson Beck  ID    060450-2939

Hákon Aðalsteinsson  ID   130735-2319

Hildur Rúna Hauksdóttir  ID    071046-2679

Hjörleifur Guttormsson    ID  311035-6659

Ólafur Hannibalsson   ID  061135-3679

Ólafur F. Magnússon   ID  030852-2579

Ósk Magnúsdóttir  ID  140952-3629

Ósk Vilhjálmsdóttir   ID  081062-5369

Pétur Gunnarsson     ID   150647-7469

Sigríður Halldórsdóttir  ID    260551-3969

Sólveig G. Sigfúsdóttir   ID  140535-2659

Sveinn Aðalsteinsson    ID    050746-4619

Viðar Hreinsson  ID   031156-2119

Þorsteinn Siglaugsson  ID  080567-3679

Örn Karl S. Þorleifsson  ID   211138-2709

Sigurður H. Sigurðsson ID 201062 - 5009

2. For the purposes of this complaint, legally represented by

Mr. Atli Gíslason, Supreme Court Attorney affiliated to the Bar of Lawyers of Reykjavik, Icelandic citizen with ID no 120847-2369 (who is also a complainant).

and

Ms. Elvira Mendez Pinedo, Doctor in Law and Abogado affiliated to the Bar of Lawyers of Madrid, Spain, Spanish citizen and resident in Iceland with ID no 181266-2529.

3. Nationality

The nationality of the complainants has been indicated in the point 1.

4. Address of registered office

The address for notifications from the EFTA authorities in relation to this complaint is the registered office of the Supreme Court attorney Mr. Atli Gíslason, at Ingolfsstræti 5, 101 Reykjavik, Iceland.

5. 
Telephone/fax/e-mail address of the legal representatives
Mr. Atli Gíslason

Ingolfsstræti 5, 101 Reykjavik, Iceland.

Telephone: + 354 562 20 24

Fax: + 354 5620610

E-mail: atli@lag.is

Ms. Elvira Mendez Pinedo

Grundarstigur 4. 101 Reykjavik. Iceland

Telephone: + 354 5519042

E-mail: elvira_mendezpinedo@yahoo.com 

 elvira@hi.is

6. 
Field and place(s) of activity

This complaint is presented by several leading non-governmental organizations (NGOs) for the protection of the environment in Iceland and one political party that have expressed their concerns about a project that would destroy one of the largest wilderness areas in Europe, North of Vatnajökull glacier. Other private individuals have decided to join in the complaint. 

Three of the complainants (Ólafur S. Andrésson, Guðmundur Páll Ólafsson and the Icelandic Nature Conservation Association), together with their representative Mr. Atli Gíslason  have already started administrative and judicial proceedings in Iceland in connection with this case.

7. EFTA State or public body alleged by the complainant not to have complied with EEA law

The complaint refers to the violation by the Icelandic Administration of the EEA Treaty and EEA rules on the protection of the environment. More specifically, the complainants consider that the Icelandic Ministry for the Environment has infringed the provisions established by the Directive 97/11/EC on the assessment of the effects of certain public and private projects on the environment and the Directive 90/313/EEC on freedom of access to information on the environment such as interpreted by the European Court of Justice.

8. Account of facts giving rise to complaint

A full description of the facts is detailed in the complaint presented before the Courts in Reykjavik (DOC.5). The main facts relevant for this complaint before the EFTA Surveillance Authority can be summarized as follows. 

8.1. The Kárahnjúkar project

Iceland's state-owned power company (Landsvirkjun)
 plans to build a vast industrial scheme in one of the most pristine parts of this country. The project involves the construction of nine dams, a number of roads and creation of several reservoirs, the largest one measuring 57 km2 which will provide the hydroelectric power for an aluminum smelter to be built by the US-based aluminum company Alcoa. This smelter would be based at Reydarfjordur on the east coast of Iceland. 

If this project goes ahead, it will mean the construction of a nearly 700 MW hydropower plant that will flood or permanently change a large wilderness in Iceland’s central highlands. If built, the hydro plant would severely impact one of the largest wilderness areas remaining in western Europe due to the construction of a number of dams, channels, diversions, reservoirs and roads. In total, about 1,000 km2 in the central highlands north of the Vatnajökull Glacier will be directly affected although the impact area is much larger. 
The area of Kárahnjúkar, where the project is to be located, is Europe's largest wilderness after the Arctic archipelago of Svalbard. It has also been pointed out that the main reservoir for the Kárahnjúkar project will be largely filled up in the foreseeable future so, in this respect, it cannot be considered a sustainable source of energy.

8.2. The Environmental Impact Assessment (EIA) Procedure

Due to the factors stated above, an environmental impact assessment (EIA) of the future hydro plant at Kárahnjúkar was called for. This procedure had to take place according to the provisions of the Icelandic Act 106/2000 and the EU Directive 97/11/EC on the assessment of the effects of certain public and private projects on the environment.

As the Icelandic law provides, the Icelandic Planning Agency is the central governmental institution in charge of delivering a reasoned ruling on the environmental impact assessment based on the data made available. An appeal before the Minister for the Environment is possible against the Planning Agency's ruling. The ruling of the Minister is the final administrative ruling.

The Kárahnjúkar's EIA procedure began with the notification of the project by the developer, the national power company Landsvirkjun, to the competent authorities.

8.3. Notification of the project and Environmental Impact Study provided by the developer (the National Power Company Landsvirkjun)

The state-owned national power company and developer of the project, Landsvirkjun, notified by a letter dated 14 July 2000 to the competent institution, the Planning Agency, the proposal for the Kárahnjúkar project. 

On  20 April 2001 the developer submitted to the Planning Agency an assessment proposal [= matsskýrsla] together with an appendix that contained some of the environmental information described by the EIA Directive. The project at that moment referred to a hydropower plant of a capacity of up to 750 MW, in two stages. 

The main conclusion of this environmental impact assessment report presented by Landsvirkjun is this one (DOC. 1 , summary last paragraph):

"It is Landsvirkjun's conclusion that the environmental impact of the project is within acceptable limits, in light of economic benefits which the anticipated power plant would yield to the nation, and of the development in employment associated with the sale of power."

8.4. The negative ruling of the Icelandic Planning Agency

Upon review of the adequacy of the environmental information, a decision was reached by the competent authority. On August 1 2001, the Icelandic Planning Agency made a clear ruling against the Kárahnjúkar hydropower facility because of its considerable substantial and irreversible environmental impact and the lack of information. 

This decision was made available to the public and a summary of its conclusions in English is enclosed with this complaint (DOC. 2). We emphasize the following points clearly stated by this authority:

"The Planning Agency considers that the data that have been presented are not sufficiently full regarding all the main parts of the proposed development project in connection with the Kárahnjúkar Power Plant so as to make it possible to form an idea of their extent.  In addition, the Planning Agency considers there are deficiencies in the data that have been submitted regarding the development area and the impact area."

As for the first stage of the project, the Planning Agency states that:

"The Hálslón reservoir would destroy a vegetated area with a high conservation value, one of the reasons for which is its position on one of the largest continuous vegetated areas above 500 m a.s.l. in the central highlands of Iceland."

As regards the second stage of the project, the Planning Agency’s view is :

"that it has not been demonstrated that the gains resulting from the proposed development of the Kárahnjúkar Power Plant would be such as to compensate for the substantial, irreversible negative impact that the project would foreseeable have on the natural environment and the utilization of land."

Apart from some other procedural errors that the Planning Agency points out in its conclusions and that will be commented later in this complaint, what is extremely important is to insist on the negative ruling of the competent authority that explicitly opposes the Kárahnjúkar project.

The final conclusion of the EIA competent authority is the following:

"In the light of the foregoing, the Planning Agency’s conclusion is that taking into account the materials that have been presented for examination by the agency, the Kárahnjúkar Power Plant with a capacity of up to 750 MW, as proposed in two phases and four components, would entail considerable impact on the environment, and that it has not been demonstrated that other advantages produced by the proposed project would be such as to offset the substantial, irreversible negative environmental impact that the project would foreseeably have. Furthermore, the agency considers that information is lacking on individual aspects of the project and its consequences for the environment.  Thus, with reference to section b of paragraph 2 of Article 11 of the EIA Act, the agency opposes the project."

8.5. Environmental impact of the Kárahnjúkar project: the ruling of the Planning Agency

In the assessment proposal (Environmental Impact Study) submitted by the developer, Landsvirkjun, and especially the assessment report (Environmental Impact Assessment) issued by the Planning Agency, the environmental impact of a hydropower plant at Kárahnjúkar is described in more detail. 

From the assessment report drafted by the Planning Agency, it is clear that the hydropower plant will have considerable impact upon one of the largest upland wildernesses in Europe, an area of about 900 km2 north of the Vatnajökull glacier. 

Other negative environmental consequences are pointed out and detailed. The report states:

· that diverse vegetated areas and rare animal life in an area of up to 600 km2 will be damaged;

· that the construction of the plant will destroy and damage valuable and unique geological features and landscape features, including the protected Nature reserve Kringilsárrani and areas listed on the Nature Conservation Register;
· that about 60 waterfalls will be affected, some of which will vanish entirely;
· that the river Jökulsá á Dal will be diverted into the catchment area of the Jökulsá river in Fljótsdalur, and that the course of the latter river will be considerably altered;
· that the development will lead to extensive transfers of water, and that little of the area’s catchment system would remain unchanged, with concomitant damage to the ecosystems of lakes and many rivers;
· that rare botanical ecosystems in an area of up to 40 km2 will be inundated under reservoirs, and that large seasonal fluctuations in the water level of the reservoirs, up to about 75 metres, will entail considerable erosion and loss of soil. 
· that the principal reservoir, Hálslón, is intended to be about 57 km2 in area;
· that important breeding and moulting grounds of birds will be lost in the area of the plant, and that due to transfer of water important reindeer habitats will be damaged or destroyed, as will marine life at the river estuary. 
Extensive and irreversible environmental impacts of hydropower development are further described in documents which the complainants intend to submit if the EFTA Surveillance Authority does so request
. The complainants state that it is their right to explain more fully the environmental impact of a hydropower plant at Kárahnjúkar during the examination of the complaint and the eventual infringement procedure before the EFTA Court.
8.6. Appeals to the Ministry for the Environment following this ruling

Landsvirkjun appealed the ruling to the Ministry for the Environment by an administrative appeal dated 4 September 2001. 

Some of the complainants (Mr. Atli Gíslason, Guðmundur Páll Ólafsson, the Iceland Nature Conservation Association and Ólafur S. Andrésson) appealed asking the ruling to be confirmed. The first three of them demanded also that the Minister for the Environment be recused in the case. At a later moment, these three demanded the project to be referred back to the national Planning Agency for a proper evaluation
.

It should be stressed that, although they requested on numerous occasions all the documents from the Icelandic Administration, the plaintiffs never received Landsvirkjun’s appeal and claims submitted before the Ministry for the Environment. The appeal had been accompanied by various documents, including extensive and significant environmental materials and reports that had not been submitted when the case was under consideration by the Planning Agency. 

The plaintiffs also requested in their appeals, and reiterated this repeatedly in subsequent letters and reports, that they should be given the opportunity to express their views on all the appeals and appeal documents of those who opposed the Planning Agency’s ruling, and all other evidence in the case. By the same token, that those who had made objections to the Planning Agency's ruling should have the same right of reply. They also entered objections at later stages of proceedings in the appeals case, to these requests not being granted.

8.7. The denial of the right of the complainants to express their views on the new information submitted on the project and on the content of the appeals

As described in further detail in the complaint submitted by the plaintiffs before the Reykjavik District Court (DOC. 5), it is a fact that Landsvirkjun’s appeal had been accompanied by various documents, containing new information on the prospective project, its environmental impact and countermeasures against negative environmental impact. Also that Landsvirkjun had made a proviso that more detailed explanations of certain aspects of the case would be submitted, which had not been possible to complete before the mandated deadline for appeals, and that the intention was to submit them no later than 1 October 2001. 

This is recognised in a letter dated 14 September 2001 signed by the Minister for the Environment  and on later public advertisements made by the same Minister dated 3 an 15 October 2002, where it is once more stated that Landvirkjun's appeal was accompanied by a "Report on material factors" - additional documents" containing additional information about the Kárahnjúkar project.

It is also a fact that the plaintiffs were never sent any of these documents, nor many other documents containing new relevant environmental information, and other appellants’ appeals, in spite of reiterated demands during the administrative procedure. 

The lack of information makes it difficult to give a detailed account of the subsequent facts. Further correspondence appears to have taken place between the Ministry for the Environment, Landsvirkjun and other parties which was never communicated to the plaintiffs.

Although the complainants have requested from the Administration these documents on many occasions, the Ministry for the Environment has never sent all those materials to the complainants who requested them. Apparently, the Icelandic Nature Conservation Association got documents (which were considered part of the appeal) from Landsvirkjun. It also seems that another complainant, Mr. Guðmundur Páll Ólafsson, got some other two documents from the State appointed Committee on Nature Conservation. 

Evidence on these points consists on a series of documents annexed to this complaint and numbered under DOC. 4. It proves that, in spite of the many requests, the Icelandic Administration did fail to provide the environmental information requested without giving any due reasons and, furthermore, that there was a serious breach of the principle of equality as some interested parties got more information than others.

As for the appeal presented by some of the complainants (plaintiffs in that procedure), the Ministry for Environment announced by letters dated 4 October 2001 that it would accept the appeals put forward by the plaintiffs and that it would issue a ruling on them. At the same time, the demand for the Minister to be recused for the procedure of the case was dismissed.

Further letters were sent by the Ministry to the plaintiffs on 30 October 2001 together with some opinions from different parties on documents which the Ministry deemed to contain new information. However, only these opinions were received by the plaintiffs, not the new documents which were the subject of the opinions nor other new documents relevant to the case which had been compiled by the Ministry for Environment.

Nevertheless, the plaintiffs expressed their views and observations on the case before the Icelandic Administration arguing once more their right to information and right to express their views on appeals, appeals documents and other new documents.

The Ministry for the Environment sent the plaintiffs another letter dated 5 November 2001 together with some other opinions from different parties and the Report of the Planning Agency.  These files of the Kárahnjúkar project complete the partial set of documents sent to the plaintiffs by the Icelandic Administration.

As a result of this irregular procedure, the plaintiffs in that procedure (and now claimants before the EFTA Surveillance Agency) were not afforded the opportunity to express their views on other documents than those residual documents that the Ministry did send to them. In spite of repeated requests, their access to information to substantial documents related to the EIA procedure of the Kárahnjúkar project was flagrantly denied. A list of the documents not made available to the complainants during this procedure is enclosed as DOC. 6.

As it has been stated in the complaint presented before the Icelandic Courts, plaintiffs were deprived of their right to express their views on the new information submitted on the project and on the content of the appeals.

8.8 The development consent given by the Ministry for the Environment disregarding the negative ruling adopted by the EIA competent authority: the Planning Agency

Although the ruling by the Planning Agency opposed the project, Iceland’s Minister for the Environment, Ms. Siv Friðleifsdóttir, ignored  this negative ruling and granted permission to proceed with the project on December 20, 2001. 

The development consent states that:

“The ruling of the Planning Agency of 1 August 2001, which has been appealed, is overruled. Approval is given to the prospective project, the Kárahnjúkar power plant, on the following conditions:”

After this paragraph, the Minister for the Environment lists twenty conditions. The ruling does not state the claims made by the plaintiffs (Atli Gíslason etc...), nor state any position with regard to the claimants’ right of reply and right to information, the petition of documents, the secondary claims put forward for referral back to the Planning Agency, or the claimants’ many objections to essential procedural errors, etc. This point is described in all detail in DOC. 5.
9. Provisions of EEA law which the complainants consider to have been infringed by Iceland

9.1. The EEA Treaty and EEA Legislation applicable

Iceland is a member of the European Economic Area (EEA) and has incorporated, together with the EEA Agreement, two of the most important pieces of the European Community (EC) legislation  regarding the protection of the environment, the Directive 97/11/EC on the assessment of the effects of certain public and private projects on the environment and the Directive 90/313/EEC on freedom of access to information on the environment. These Directives, together with Article 73 of the EEA Treaty, are the main rules that the complainants consider to have been infringed by the Icelandic Administration.

Iceland has also adopted the new Directive 2001/42/EC on the assessment of the effects of certain plans and programmes on the environment and it will have to comply with the provisions of this Directive not later than 21 July 2004. As a result of the signature by the European Community and by Iceland of the Arhus Agreement on 25 June 1998, access to information, public participation in decision-making and access to justice in environmental matters will have to be highly respected.

9.2. The EEA Treaty - Annex XX -Environment

Iceland has to comply with the provisions of the EEA Treaty, ratified by the Icelandic Law 1993 no 2 of 13 January, and in particular with Article 73 and Annex XX of the EEA Agreement.

Article 73 of the EEA Treaty clearly states that:

"1. Action by the Contracting Parties relating to the environment shall have the following objectives:

(a) to preserve, protect and improve the quality of the environment;

(b) to contribute towards protecting human health;

(c) to ensure a prudent and rational utilization of natural resources.

2. Action by the Contracting Parties relating to the environment shall be based on the principles that preventive action should be taken, that environmental damage should as a priority be rectified at source, and that the polluter should pay. Environmental protection requirements shall be a component of the Contracting Parties' other policies."

Article 74 of the EEA Treaty indicates that Annex XX is the one that contains the main specific provisions on protective measures that shall apply pursuant to Article 73. The Annex XX of the Agreement has incorporated all the above mentioned EU Directives.

9.3. Icelandic Legislation on Nature Conservation and on Environmental Impact Assessment

For the information of the EFTA Surveillance Authority, these are the most important Icelandic laws that are relevant to the complaint.

The Icelandic Nature Conservation Act no 44/1999 was adopted on 22 March 1999. According to this Act, the Minister for the Environment has ultimate responsibility for nature conservation affairs. In formulating policy for nature conservation and actions and information dissemination in this area, the Minister shall consult with concerned parties, institutions and non-governmental organizations (NGOs) as appropriate in each instance.

The Act no. 106/2000 on Environmental Impact Assessment took effect in Iceland 25. May 2000. According to the Act the Minister for the Environment is responsible for issues covered by the Act, but the Planning Agency shall advise the Minister and carry out supervision of the implementation of the Act and provide guidelines in accordance with it. Furthermore, the Planning Agency shall decide whether a project and its resulting activities shall be subject to Environmental Impact Assessment (EIA) and issue a ruling on the EIA of a project and its resulting activities.

9.4. The purpose of the EEA Treaty and legislation on the protection of the environment

9.4.1. The aim of the European Community environmental policy

Protection of the environment is one of the major challenges facing Europe. The European Community itself has been strongly criticized for putting trade and economic development before environmental considerations. It is now recognized that the European model of development cannot be based on the depletion of natural resources and the deterioration of our environment.

Environmental action by the Community began in 1972 and  developed over the years until the Treaty on the European Union in 1992  conferred on it the status of a policy. A further step was taken with the Treaty of Amsterdam in 1997, which enshrines the principle of sustainable development as one of the European Community's aims and makes a high degree of environmental protection one of its absolute priorities.

The range of environmental instruments available has expanded as environmental policy has developed. The European Community has adopted framework legislation providing for a high level of environmental protection while guaranteeing the operation of the internal market. Two of the most important general instruments to achieve this goal are the Directive 97/11/EC on the assessment of the effects of certain public and private projects on the environment and the Directive 90/313/EEC on the freedom of access to information on the environment.

Through the EEA Treaty and EEA legislation, the most important principles that guide the action of the European Community on environmental matters have been incorporated into the legal order of the EEA Member States.

9.4.2. The aim of the EEA Treaty and EEA environmental legislation 
The claimants would also like to bring to the attention of the EFTA Surveillance Authority the purpose of the EEA Treaty and European Directives on the protection of the environment. The same principles were stated in the parliamentary report by the Committee on Environmental Affairs of the Icelandic Parliament for the approval of the Icelandic Act 106/2000. 

The following considerations are essential when implementing the EEA and Icelandic legislation (see Article 73 EEA Treaty):

· EEA Member States oblige themselves to preserve, protect and improve the quality of the environment and to ensure a prudent and rational utilization of natural resources.

· Action by the EEA Member States relating to the environment shall be based on the following principles:
· that preventive action should be taken, 
· that environmental damage should as a priority be rectified at source,
·  and that the polluter should pay. 
· These environmental protection requirements shall be a component of the Contracting Parties' other policies. 

Furthermore, the ruling of the Icelandic Planning Agency also points out that in the notes presented with the bill before it became the EIA Icelandic Act, it was stated that the bill was based on the general principles underlying the ideology of sustainable development, including the principle that all individuals have the right to an environment that promotes health and well-being, and the right of each individual concerning decisions affecting his immediate environment and the “polluter pays” principle.

In connection with the protection of the environment, the precautionary principle must also apply according to  the EC Treaty. The application of this principle aims to ensure a high level of protection of the environment whenever the scientific data do not permit a complete evaluation of the risks at stake. This aims to avoid irreversible damage to the environment.

9.5. The Directive 97/11//EC on the assessment of the effects of certain public and private projects on the environment 

The Council Directive 97/11/EC of 3 March 1997 amending Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment is applicable to the complaint.  

9.5.1. Summary of the Directive 97/11/EC

The objective of this Directive is to help integrate the environment into the preparation and adoption of plans and programmes liable to have significant effects on the environment, by subjecting them to an environmental assessment.

This Directive supplements the environmental impact assessment system for projects introduced by Directive 85/337/EEC on the assessment of the effects of certain public and private projects on the environment
, which introduced a system for prior assessment, by the Member States, of the possible effects of public and private projects on the environment. Directive 85/337/EEC covered construction work and other installations or schemes, as well as other measures affecting the natural environment or landscape. The new Directive introduces a system of prior environmental assessment at the planning stage.

The Directive applies to plans and programmes liable to have significant effects on the environment and which are prepared and adopted by a competent authority or prepared by a competent authority for adoption by means of a legislative act; it also applies to amendments to such plans and programmes. Environmental assessment is automatically required for plans and programmes which are prepared for town and country planning, land use, transport, energy, waste management, water management, industry, telecommunications, agriculture, forestry, fisheries and tourism and which provide the framework for subsequent consent for specific projects listed in Annexes I and II to Directive 97/11/EC. 

According to the Directive, prior to the adoption of a plan or programme or its submission to the legislative process, the competent authority of the EU or EEA Member State concerned will be required to carry out an environmental assessment and, after consulting the competent environmental authorities, to prepare an environmental report on the project. 

The draft plan or programme and the environmental report must be made available to the authorities responsible for the environment and to the public. The authorities and the public will be able to express their views on the draft plan or programme prior to its adoption or submission to the legislative process.

The environmental report, the opinions expressed by the relevant authorities and the public and the results of any transboundary consultations must be taken into account by the competent authority during the preparation of the plan or programme and before it is adopted.

When a plan or programme is adopted, the Member State responsible will inform all of the parties concerned which have been consulted. It will make available to them: the plan or programme as adopted; a statement summarizing how environmental considerations have been integrated and the environmental report; the opinions and the results of consultations; the reasons for choosing the plan or programme as adopted; the planned monitoring measures.

9.5.2. Relevant provisions

Articles 5, 6 and 8 of the Directive are specially relevant for this complaint.

Article 5 of the Directive 97/11/EC contains a non-exhaustive list of the information to be provided by the developer, and reads:

"3. The information to be provided by the developer in accordance with paragraph 1 shall include at least:

- a description of the project comprising information on the site, design and size of the project,

- a description of the measures envisaged in order to avoid, reduce and, if possible, remedy significant adverse effects,

- the data required to identify and assess the main effects which the project is likely to have on the environment,

- an outline of the main alternatives studied by the developer and an indication of the main reasons for his choice, taking into account the environmental effects,

- a non-technical summary of the information mentioned in the previous indents."
Article 6 of the Directive describes the obligations of the Administration regarding the environmental information provided by the developer and any other information relevant for the environmental impact assessment procedure. Article 6 is clear on these points: all this information has to be given to the authorities who have assumed environmental responsibilities under the EIA procedure (in our case, the Planning Agency) and has to be made available to the public.

Article 6 reads:

"1. Member States shall take the measures necessary to ensure that the authorities likely to be concerned by the project by reason of their specific environmental responsibilities are given an opportunity to express their opinion on the information supplied by the developer and on the request for development consent. To this end, Member States shall designate the authorities to be consulted, either in general terms or on a case-by-case basis. The information gathered pursuant to Article 5 shall be forwarded to those authorities. Detailed arrangements for consultation shall be laid down by the Member States.

2. Member States shall ensure that any request for development consent and any information gathered pursuant to Article 5 are made available to the public within a reasonable time in order to give the public concerned the opportunity to express an opinion before the development consent is granted. (…)"

Article 8 makes it compulsory for the Administration to take into account the results of consultations and the information gathered pursuant to the Directive during the development consent procedure.

9.5.3. The violation of these provisions by Iceland

According to the complainants, Iceland has violated the provisions of the Directive 97/11/EC. Taking into account the extent of this large project and the complexities of an environmental impact assessment procedure in this kind of undertaking, the Icelandic Administration should have guaranteed a maximum respect of the laws in order to assure the procedural rights of all the parties involved.

As it was presented in the ruling of the Planning Agency:

“...The Kárahnjúkar Power Plant is an extensive project involving many separate parts, each of which is subject to an assessment requirement and is regarded as possibly having substantial environmental impact according to the EIA Act.  This applies, amongst other things, to all reservoirs larger than 3 km2, all quarry sites larger than 50,000 m2 and 150,000 m3 and all roads that are 10 km or longer.  Other individual parts of the Kárahnjúkar Power Plant come under either Article 6 and Appendix 2 of the EIA Act regarding projects subject to notification requirements, and may therefore in each individual case result in considerable environmental impact. It is therefore clear that an assessment of the environmental impact of the Kárahnjúkar Power Plant must of necessity be a very large undertaking."
Contrary to the maximum respect of the EIA Directive and the Icelandic law, the Kárahnjúkar EIA procedure contains a large number of substantial and material errors. The main irregularities in the procedure followed are explained under the paragraphs a) to g).

a) The initial information provided by the developer was incomplete according to the standards of Article 5 of the Directive

As the ruling of the Planning Agency stated very clearly, the data that had been presented to them was not sufficiently full.  In addition, the Planning Agency considered that there were other deficiencies in the data submitted to them (DOC. 2).

One of the principal arguments of the Planning Agency in ruling against the project is precisely the lack of information from Landsvirkjun. According to the Agency, the data presented to them is not complete:
"The Planning Agency considers that the data that have been presented are not sufficiently full regarding all the main parts of the proposed development project in connection with the Kárahnjúkar Power Plant so as to make it possible to form an idea of their extent.  In addition, the Planning Agency considers there are deficiencies in the data that have been submitted regarding the development area and the impact area."

b) The developer has failed to prove the principal premise that justified the project and the damage to the environment

The developer of the project, Landsvirkjun, has never produced any proof of the principal premise and conclusion of its assessment report: that the economic gain entailed by the Kárahnjúkar plant justifies the immense environmental damage. Nor has the developer sufficiently explored other options (including the zero option) contrary to the requirements of the European Directive 97/11/EC and the Icelandic Law. The economic and competitive aspect of the Kárahnjúkar hydropower plan has been the object of a separate complaint submitted to the EFTA Surveillance Authority on the 4th of March 2003.

c) The new information on the project gathered by the Ministry for the Environment was not made available to all parties involved in the EIA procedure

In direct opposition to the provisions of the EC Directive on the environmental impact assessment procedure, the complainants were not given the proper opportunity to express their views as they were not given access to all the documents relating to the project. The complainants never received copies of the appeals lodged before the Minister for the Environment, nor did they get access to all the new documentation provided by the developer Landsvirkjun and collected by the Ministry itself (for instance, some specialist opinions). 

As stated before, it is a fact that Landsvirkjun’s appeal before the Ministry had been accompanied by various documents, containing new information on the prospective project, its environmental impact and countermeasures against negative environmental impact. Also that Landsvirkjun had made a proviso that more detailed explanations of certain aspects of the case would be submitted in the near future. 

Documents submitted by the developer Landsvirkjun were accepted after the expiry of the deadline. The complainants were not sent any of these documents, nor many other documents containing new information, and other appellants’ appeals. 

In the improper procedure followed by the Minister for Environment, new substantial materials were considered only at the appeal stage without the public being afforded the 6 week minimum period for lodging objections (Icelandic Act 106/2000 in connection with the Directive 97/11/EC).

Landsvirkjun, on the contrary, was indeed given all the relevant documents and it had the opportunity to express its views on the complainants’ appeals, other appeals, and all other information received or sent by the Ministry for the Environment in connection with the case. This is a clear violation of the EIA procedure as prescribed in the European Directive 97/11/EC.

d) The Planning Agency did not have sufficient time to make a proper evaluation of the documentation submitted

As the conclusions of the Planning Agency ruling clearly state, the time allowed to them and the public to evaluate the documentation is not enough in the case of this gigantic and complex project. As the Planning Agency itself explained:

”In addition, the Planning Agency informed the National Power Company, when it accepted the proposal on project for examination under Article 10 of the EIA Act, that “... in view of the short time allowed under the Act to the Planning Agency to examine the EIA reports and because of the large scale of the Kárahnjúkar Power Plant project, the Planning Agency has not been able to make an exhaustive examination of whether the EIA report meets the requirements of the assessment plan and the regulations concerning all parts of the project.”  In the light of the materials submitted by the developer, the agency’s treatment of the matter and the comments and criticisms that have been expressed, the Planning Agency considers it clear that it is difficult to subject a project of such a large scale to treatment under the EIA Act. The Planning Agency considers that the periods allowed under the act for consultation and a decision on the EIA report and assessment plan are not of such a nature as to guarantee satisfactory consultation and discussion among the institutions, the public and non-governmental organizations in terms of the purpose of the act regarding a project proposal of the scale of the one under discussion in this instance."

e) Some of the substantial new information gathered by the Ministry for Environment was not forwarded to the competent institution at the time due

Contrary to the provisions of the EC Directive, the competent authority by reason of its specific environmental responsibilities, the Planning Agency, was not given all the information and documents relating to the environmental impact study and assessment of the Kárahnjúkar project. The Planning Agency did not have the documents presented with the Landsvirkjun’s appeal at the time it was drafting its report. The Planning Agency was not asked either to evaluate and assess the new relevant information in order to give a second opinion (See DOC. 12). In fact, the project was modified on the basis of new environmental information submitted at the appeal stage without the Planning Agency being consulted on the new documents submitted and on the new Kárahnjúkar project.

As the complainants have repeatedly indicated in their administrative appeals and legal complaints, the EIA procedure has been flagrantly violated. The new information gathered by the Ministry should have been forwarded to the Planning Agency for a new ruling on the project. The new evidence submitted altered the premises of the Kárahnjúkar project in such a way that the previous ruling of the Planning Agency became useless and was deprived of all value.

The Directive 97/11/EC and the Icelandic Act 106/2000 apply to plans and programmes liable to have significant effects on the environment and they also apply to substantial amendments to such plans and programmes. If that were not the case, the EEA and EU Member States could use these amendments to take a particular project out of the scope and goals of the Directive when, by virtue of its nature, size or location, it could have significant negative environmental effects. This point will be commented in more detail when studying the case law from the European Court of Justice applicable to the case.

The Kárahnjúkar project, by using non-renewable resources, will inevitably cause considerable and irreversible environmental effects which cannot be prevented or rectified by countermeasures. The principle of maximum precaution must therefore apply.

The ruling of the Minister is based upon new documents submitted during the appeal stage and takes into account intrinsically different premises not discussed before the Planning Agency. On the contrary, the Directive 97/11/EC oblige the Minister to rule on the basis of data submitted to the Planning Agency and the public concerned; not on new data and findings of new studies which have not been available for consideration by the Planning Agency, the claimants, other appellants and the public.

Due to all these procedural errors, the subsequent ruling of the Minister for Environment overruling the EIA report made by the Planning Agency should be declared null and void.

f) The reduction by a fourth of the Nature reserve "Kringilsárrani" was never consulted

The Kárahnjúkar project presented by Landsvirkjun, later approved by the Minister for the Environment, foresees the reduction by a fourth of the Nature reserve known as "Kringilsárrani", which is a nature reserve in Iceland. The final project has been aproved without consulting the relevant institutions that have competences on this kind of protected areas, specially the Nature Conservation Agency (Náttúruvernd ríkisins) now the Environmental Institution (Umhverfisstofnun) (See Articles 53, 58, 60 and 63 of the Icelandic Nature Conservation Act no 44/1999). 

Although this law does not regulate how the removal of protection should be done if the conditions of the protection are to be changed, still Article 63 states clearly that no one may destroy, damage or alter protected sites of natural interest and that disturbing them shall be liable to punishment. 

If the Minister has to consult this institution when an area is declared under protection, it is obvious that consultation should also be compulsory when the protection is altered or removed. No consultation of any kind has been made on this issue.

The lack of consultation on the reduction by a fourth of the Kringilsárrani reserve must be considered another infringement of the relevant Directive 97/11/EC. This reduction was adopted by the Minister for the Environment on 7th March 2003 (DOC. 9).

g)  The transboundary effects of the project were never properly evaluated

According to the ruling of the Planning Agency (DOC. 13) more research was needed to evaluate how the Kárahnjúkar power plant and the construction of the dams would affect the population of migrant birds, specially the pink-footed goose, coming every year to Iceland from other countries of Europe.

This is why the Royal Society of Birds in the UK has sent a letter of protest in this respect (letter under DOC. 8). 

This point is also important because, in the case that there were significant transboundary effects of the project, other European Member States should have participated in the EIA procedure, according to the Directive 97/11/EC.

h) The irregularities affecting the Ruling of the Minister for the Environment

The ruling of the Minister for Environment is not only wrong from a formal point of view. Other important factors affect its main legal substance:

- the content of the final decision of the Minister for Environment is not properly reasoned as it explicitly avoids ruling on the claims alleged of essential irregularities affecting the whole procedure. In connection to this point, the claims put forward by some complainants regarding access to all documents in connection with their right of information and right to reply have never been answered by the Ministry for the Environment. 

- the ruling of the Minister keeps silence on the claim put forward by some complainants and on the petition to refer the project back to the Planning Agency. It does not give any reasons why this should not be done.

- the ruling of the Minister dismisses the main substantive arguments put forward by the developer Landsvirkjun in its environmental impact study to justify the extensive damage to nature, that is to say, that economic gains would outweigh the environmental harm (DOC. 1, summary, last paragraph). The Ministry for the Environment decides unilaterally that the national economic effects of the power project and its profitability should not be taken into account. The Minister therefore disrupts the basis of the case and rejects the main justification of the project. Paradoxically the Minister changes the nature of the project and approves the hydropower plant development on quite different premises. More information on this point is to be found on pages 18 to 20 of the complaint presented before the Icelandic Courts (DOC. 5).

i) The role of the Minister undermined the explicit objective of the Directive 97/11/EC

According to the Icelandic Act and the Directive 97/11/EC it is for the developer to investigate the environmental impact of a project and for the Ministry to rule independently on the basis of the Planning Agency report and the observations presented by the public and other parties.

Instead, in this irregular procedure the Ministry did its own further research (which influenced the later decision) without the intervention of the Planning Agency and without submitting the results to the public. The Minister for the Environment, by eliminating at a later stage the compulsory intervention of the Planning Agency and the public violated Article 6 of the Directive 97/11/EC and contravened the basic rules of public administration in this case.

Together with Article 6, the EIA guidance rules that Member States must follow and which are mentioned by the Planning Agency (DOC. 2), state very clearly, "the environmental information must be made available to authorities with environmental responsibilities and to other interested organisations and the general public for review. They must be given an opportunity to comment on the project and its environmental effects before a decision is made on development consent". 

By not submitting all the environmental information to the authorities and the interested public, the role of the Minister also undermined the explicit objective of the Directive. This point will be commented more in detail when referring the case law of the European Court of Justice applicable to the case.

9.6. The Directive 90/313/EEC on the freedom of access to information on the environment states

Council Directive 90/313/EEC of 7 June 1990 on the freedom of access to information on the environment is also applicable to the case.

9.6.1. Summary of the Directive

The Directive 90/313/EEC is motivated by the presumption set out in the third recital in the preamble that `access to information on the environment held by public authorities will improve environmental protection'. 

The Directive states in its preliminary recitals the principles that must guide the EU and EEA Member States action on this field.

The objective of this Directive, as declared in Article 1, is to ensure freedom of access to, and dissemination of, information on the environment held by public authorities and to set out the basic terms and conditions under which such information should be made available.

According to the Directive, access to environmental information held by the public authorities is a prerequisite for stepping up the application and monitoring of Community environment law.

The Directive reminds that disparities between the laws in force in the EU or EEA Member States concerning access to environmental information held by public authorities can create inequality within the Community as regards access to information and/or as regards conditions of competition.

Article 2 defines the key terms `information relating to the environment' and `public authorities'. 

'Information relating to the environment' means any available information in written, visual, aural or data-base form on the state of water, air, soil, fauna, flora, land and natural sites, and on activities or measures adversely affecting, or likely so to affect these, and on activities or measures designed to protect these (including administrative measures and environmental management programmes).

Article 3 obliges Member States to ensure that their public authorities make available such information at the request of `any natural or legal person ... without his having to prove an interest'; it also permits refusal on specified grounds. 

The EU or EEA Member States must define the practical arrangements under which such information is effectively made available. The Directive states that requests for information must be answered as soon as possible, and at the latest within two months.

EU or EEA Member States may refuse a request for information where it affects certain documents or when the request is not reasonable or precise. At any case, the public authorities must always explain their reasons for any refusal to provide the information requested.

Article 4 stipulates a right of judicial or administrative review of decisions refusing access, while Article 5 deals with the question of the charge that can be levied for supplying the information. The Directive provides for a judicial or administrative review of refusals in accordance with the relevant national legal system.
Article 6 extends the duties of public authorities under the Directive to `bodies with public responsibilities for the environment and under the control of public authorities', while Article 7 requires the Member States to publish periodic reports on the state of the environment. The remaining provisions of the Directive are not directly material in the present complaint. 

9.6.2. The relevant provisions
As it is clear from the principles contained in the Directive, any natural or legal person has the right to freely access any available information on the environment in written, visual, aural or data-base form held by public authorities, concerning the state of the environment, activities or measures adversely affecting, or likely so to affect the environment, and those designed to protect it.

The Directive is also clear on this point: a refusal by a public authority to forward the information requested must be explicitly justified so that it must be possible for the applicant to appeal against the public authority's decision.

Article 3 describes the obligations of the Administration with regard to the requests for documents by the public and relevant associations and it states that:

"1. Save as provided in this Article, Member States shall ensure that public authorities are required to make available information relating to the environment to any natural or legal person at his request and without his having to prove an interest.

Member States shall define the practical arrangements under which such information is effectively made available.

2. Member States may provide for a request for such information to be refused where it affects:

- the confidentiality of the proceedings of public authorities, international relations and national defence,

- public security,

- matters which are, or have been, sub judice, or under enquiry (including disciplinary enquiries), or which are the subject of preliminary investigation proceedings,

- commercial and industrial confidentiality, including intellectual property,

- the confidentiality of personal data and/or files,

- material supplied by a third party without that party being under a legal obligation to do so,

- material, the disclosure of which would make it more likely that the environment to which such material related would be damaged.

Information held by public authorities shall be supplied in part where it is possible to separate out information on items concerning the interests referred to above.

3. A request for information may be refused where it would involve the supply of unfinished documents or data or internal communications, or where the request is manifestly unreasonable or formulated in too general a manner.

4. A public authority shall respond to a person requesting information as soon as possible and at the latest within two months. The reasons for a refusal to provide the information requested must be given."

9.6.3. The violation of these provisions

In the view of the complainants, the Ministry for the Environment has not guaranteed  access to environmental information to all the interested  public involved in the EIA Kárahnjúkar procedure. The Ministry has neither been independent nor impartial because the developer of the project was indeed given all, or at least most, of the relevant documents. By acting in this way, the complainants maintain that the Icelandic Ministry for the Environment has violated the provisions of Directive 90/313/EC.

a) The Ministry for the Environment refused to provide for access to all information during the administrative proceedings 

The Administration has not provided to the claimants who requested them all the substantial documents relating to the environmental impact assessment of the Kárahnjúkar project. It is a fact that the public authorities had received that information in the course of those proceedings.

b) The Ministry for the Environment has continuously ignored the requests for information 

The requests for documents were neither manifestly unreasonable nor formulated in a too general manner. The request came from parties who had been directly connected to the EIA Kárahnjúkar procedure from the outset. In spite of this, the Ministry for the Environment repeatedly ignored specific requests for information. We refer to the letters enclosed under DOC. 4.

c) The Ministry for the Environment has withheld substantive and relevant documents essential to the right of reply regulated by Directive 97/11/EC 

The substantial and relevant documents never sent to the complainants who requested them were essential to the exercise of their rights under the procedure of environmental impact assessment of the Kárahnjúkar project regulated by Directive 97/11/EC. The claimants were neither afforded the opportunity to express their views on appeals, appeal documents and other new documents, nor to utilise the right of reply and the right to information under the Directive 90/313/EEC and the Directive 97/11/EC.
These requests were connected to a project that endangers a vast unspoiled land situated in Iceland’s central highlands region. If built, the hydropower plant would severely impact in an irreversible manner one of the largest wilderness areas remaining in Western Europe. The complainants requested those documents in order to express their views  before the Administration in the framework of an EIA procedure.

d) The Ministry for the Environment did not respond to the requests within the delay of two months

The requests for documents and information repeatedly made by the complainants should have been duly answered by the Icelandic Administration. As the requests did not involve any kind of documents covered by the exceptions of Article 3, the documents asked for should have been made available to the claimants within two months. If the Ministry considered that any exemption was applicable, it should have said so within the same time limit.
e) The Ministry for the Environment has failed to provide duly justified legal reasons in order not to provide these documents.
Because of all these reasons, the public authorities should have had to provide the documents requested or duly explained their reasons for any refusal to provide this information. The Ruling of the Minister (DOC. 3) does not even mention this issue.

9.7 Other principles derived from the case-law from the European Court of Justice

Apart from the EEA Treaty and EEA legislation, the Iceland Administration must also comply with the case-law from the EFTA Court and from the European Court of Justice (ECJ). In environmental matters, some important principles must guide the action of EU and EEA Member States while implementing the EEA legal order and the Directives 97/11/EC and 90/313/EEC.

9.7.1. The EFTA Court and the European Court of Justice (ECJ)

The EFTA Court was established in place of an EEA Court because the latter was held to be incompatible with Community law by the ECJ
 in 1991. The arrangement of the judicial control under the final version of the EEA Agreement was declared compatible with the EC Treaty by the ECJ
 in 1992. A crucial feature of the judicial architecture and its modus operandi of the EEA is the linkage with the case law of the ECJ. The EEA Agreement declares applicable a large part of the “acquis communautaire in the EEA. Such provisions of EEA law are identical to their EC law counterparts. It is an aim of the EEA Agreement that both sets of rules are interpreted and applied as uniformly as achievable (homogeneity of interpretation).

A number of mechanisms have been put in place to achieve this homogeneity, such as a system of exchange of information between the ECJ, the EFTA Court and the highest courts of the EFTA States about their case law relevant to the EEA. According to Article 6 EEA `the provisions of this Agreement [the EEA Agreement], in so far as they are identical in substance to corresponding rules of the [EC and the ECSC] Treaty' and to relevant secondary Community law must be interpreted `in conformity with the relevant rulings of the' ECJ `given prior to the date of signature' of the EEA. 

In addition, a Joint Committee has been established to accommodate the reception of ECJ case law given after the signing of the EEA. Also, a Protocol to the EEA empowers EFTA States to confer on their courts the right to request the ECJ to give a preliminary ruling on the interpretation of EEA rules corresponding to EC rules. However, no EFTA State has given this power to their courts. By contrast, they are entitled to request the EFTA Court to give so-called advisory opinions on the interpretation of the EEA Agreement.

To summarize, this means that the principles established by the European Court of Justice in relation with the interpretation and implementation of the environmental Directives above mentioned also oblige the Icelandic Administration. By breaching some of these principles, the Icelandic State has infringed the EEA and EC law.

9.7.2 State Liability for breach of EEA and EC Law

One of the most important principles established by the case law of the European Court of Justice and the EFTA Court refer to the judicial protection of the rights conferred by the EEA law and the EEA Member States liability under this new legal order.

In its judgment in case Rechberger, the European Court of Justice cites the judgment' given in the Case E-9/97 Sveinbjörnsdóttir
 given by the Court of the European Free Trade Association (EFTA Court) which establishes the principle of State liability for breach of the Agreement creating the European Economic Area
 by EFTA States. 

The principle of EFTA State liability itself is laid down in equally broad terms as under Community law. As the EFTA Court expresses it: 

"It follows from all the foregoing that it is a principle of the EEA Agreement that the Contracting Parties are obliged to provide for compensation for loss and damage caused to individuals by breaches of the obligations under the EEA Agreement for which the EFTA States can be held responsible" (para. 62). 

This is the principle that the claimants would like to state in order to claim before the EFTA Court the compensation for the damages suffered in relation to the cost of the legal  complaints that they had to bring before the national judges and the EFTA authorities.

9.7.3. Relevant principles of the European Court of Justice case law on the interpretation of the Directive 97/11/EC

The European Court of Justice has already ruled on some issues relevant to this complaint. The complainants maintain the infringement by Iceland of the principles established by the European Court of Justice on the Directive 97/11/EC (`the Directive'). The infringement is based on the following points: the unilateral modification of the project by the Administration in order to exclude it from the EIA procedure, the non-respect of the limits of their administrative discretionary power, and the undermining of the objective of environmental prevention pursued by the Directive.

9.7.3.1 The principles

The general approach of the European Court of Justice is that the scope of the Directive should be interpreted as extensively as possible as, otherwise, the Directive would be deprived of all its efficacy.

a) Member States cannot exempt projects or modifications to projects that have significant effects on the environment from the EIA procedure of Directive 97/11/EC

From the ECJ jurisprudence, it is very clear that Member States cannot exclude from the EIA procedure established in the Directive 97/11/EC certain classes of projects falling within Annex I and Annex II to the Directive, including modifications to these projects, unless those projects in their entirety are not likely to have significant effects on the environment (ECJ, case World Wide Fund (WWF) and others of 16 September 1999, case C-435/97).

The ECJ rules in the WWF judgement in paragraph 49 that:

"In view of the foregoing considerations, the answer to the first and second questions must be that Articles 4(2) and 2(1) of the Directive are to be interpreted as not conferring on a Member State the power either to exclude, from the outset and in their entirety, from the environmental impact assessment procedure established by the Directive certain classes of projects falling within Annex II to the Directive, including modifications to those projects, or to exempt from such a procedure a specific project, (such as the project of ….), either under national legislation or on the basis of an individual examination of that project, unless those classes of projects in their entirety or the specific project could be regarded, on the basis of a comprehensive assessment, as not being likely to have significant effects on the environment." 

In the case the claimants are referring to the EFTA Surveillance Authority, the Icelandic Administration, by subsequently modifying the Kárahnjúkar project falling under the EIA procedure, has tried to exempt it in this way and at a later stage of the procedure from the requirements stated by the Directive 97/11/EC. 

It is a principle of the ECJ jurisprudence on the Directive 97/11/EC that the authorities of a Member State cannot avoid the compulsory intervention of the EIA competent institution and the public concerned when the project falls under the Directive. The Directive applies to both projects and modifications of these projects.

b) Member States cannot exceed the limits of their discretion under the Directive 97/11/EC

In the same judgement in case World Wide Fund (WWF) and others of 16 September 1999, the European Court of Justice states that, whatever the method adopted by a Member State to carry out the Environmental Impact Assessment of the projects submitted, Member States cannot use alternative procedures to exempt projects from the requirements laid down in Articles 3 and 5 to 10 of the Directive 97/11/EC. 

Any kind of EIA procedure must satisfy these requirements, including public participation as provided for in Article 6. The supplying of information to the public is therefore a substantial requirement of the Directive.

And in paragraph 54 of the WWF judgement, the European Court of Justice (ECJ) adds that:

"54. In the case of a project requiring assessment under the Directive, Article 2(1) and (2) thereof are to be interpreted as allowing a Member State to use an assessment procedure other than the procedure introduced by the Directive where that alternative procedure is incorporated in a national procedure which exists or is to be established within the meaning of Article 2(2). However, an alternative procedure of that kind must satisfy the requirements of Articles 3 and 5 to 10 of the Directive, including public participation as provided for in Article 6."

b.1) The limits of the  discretion set by the Directive

In another judgement of 19 September 2000 (Case Linster and others C-287/98, paragraphs 33 to 35), the Court  reminds that:

"33. As regards, more specifically, the limits of the discretion set by Directive 85/337, the Member States are required, under Article 2 thereof, to adopt all measures necessary to ensure that projects likely to have significant effects on the environment are made subject to an assessment with regard to their effects before consent is given.

35. Article 5 of the Directive requires the Member States to adopt the necessary measures to ensure that the developer supplies information, the minimum items of which are specified in Article 5(2). Under Article 6(2), they must ensure that there is public access to the request for consent to carry out the project and to the information supplied by the developer, and that members of the public have the opportunity to express an opinion before the project is initiated."

What are the limits of the discretion of the Administration for the European Court of Justice? The limits for this discretionary power are found in the obligations linked to the EIA procedure described by the Directive 97/11/EC. 

The Court focuses on this issue in some other cases where the legislation at issue, namely Directive 85/337, was the same as the one being studied now. The Court, asked whether certain provisions of the Directive have direct effect, stated first that those provisions are conditional, pointing out that Member States have a certain discretion in that they '... may inter alia specify certain types of projects as being subject to an assessment or may establish the criteria or thresholds necessary to determine which projects are to be subject to an assessment. 

It went on to say that '... the limits of that discretion are to be found in the obligation ... that projects likely ... to have significant effects on the environment are to be subject to an impact assessment". (see Case C-72/95 Kraaijeveld and Others v Gedeputeerde Staten van Zuid-Holland [1996] ECR I-5403, paragraph 50, and Case C-301/95 Commission v Germany [1998] ECR I-6135, paragraph 45).
As regards modifications to such projects, the Court found in paragraph 40 of its judgment in Kraaijeveld that the mere fact that the Directive did not expressly refer to modifications to projects included in Annex II, as opposed to modifications to projects included in Annex I, did not justify the conclusion that they were not covered by the Directive. 

Thus, observing that the scope of the Directive was wide and its purpose very broad, the Court held that the Directive covered 'modifications to development projects' even in relation to projects falling within Annex II, on the ground that its purpose would be undermined if 'modifications to development projects' were so construed as to enable certain works to escape the requirement of an impact assessment when, by reason of their nature, size or location, they were likely to have significant effects on the environment (Kraaijeveld, paragraph 39).
b.2) The Icelandic Administration has exceeded the limits of its discretion

The Icelandic Administration, by not submitting to the competent institutions -the Planning Agency- and to the public, at a later stage of the procedure, the subsequent relevant documents and new substantial data relating to the Káranjúkar project has exceeded the limits of its discretion and has infringed the procedural rules established in the Directive 97/11/EC. The Icelandic Administration should have also consulted the reduction by a fourth of the protected area named "Kringilsárrani".

This irregular procedure followed by the Ministry for the Environment cannot be covered by the concept of the discretionary power recognized to the Member States as it deprived the competent environmental authorities and the public of the opportunity to express their opinion before the project was initiated, contrary to the explicit provisions of the Directive.

c) Member States cannot undermine the objective of environmental prevention pursued by the Directive 97/11/EC

If the project is likely to have a significant effect on the environment, the power of discretion accorded to Member States cannot be used to overrule the results produced by the EIA procedure and undermine the main objective of the Directive.

In the judgement in case World Wild Fund (WWF) and others of 16 September 1999, the European Court of Justice refers to the obligation of Member States to respect the main objective of the Directive.

In paragraphs 44 and 45 it states the following:

"44. However, the fact that the Member State has the discretion referred to in the previous paragraph is not in itself sufficient to exclude a given project from the assessment procedure under the Directive. If that were not the case, the discretion accorded to the Member States by Article 4(2) of the Directive could be used by them to take a particular project outside the assessment obligation when, by virtue of its nature, size or location, it could have significant environmental effects. 

45. Consequently, whatever the method adopted by a Member State to determine whether or not a specific project needs to be assessed, be it by legislative designation or following an individual examination of the project, the method adopted must not undermine the objective of the Directive, which is that no project likely to have significant effects on the environment, within the meaning of the Directive, should be exempt from assessment, unless the specific project excluded could, on the basis of a comprehensive assessment, be regarded as not being likely to have such effects."
According to the European Court of Justice, Member States cannot undermine the Directive's objective by using any other procedures that ignore the requirements laid down in Articles 3 and 5 to 10 of the Directive 97/11/EC. 

It is clear from Article 2(1), that the Directive's fundamental objective is that, before consent is given, projects likely to have significant effects on their environment should be made subject to an assessment with regard to their effects and, consequently, that if effects on the environment are highly negative, consent is not given.

The violation of procedural rules is enough for the European Court of Justice to declare a violation of the EIA Community rules. As the ECJ has itself explained on several occasions, it would be contrary to the objective of prevention pursued by the Directive if it were necessary to establish serious and grave environmental harm in order to prove inadequate transposition by a State in infringement proceedings. 

Since the Directive forms part of Community environmental policy, which, as pointed out in the first recital in the preamble of the Directive, involves preventing the creation of pollution or nuisances at source rather than subsequently trying to counteract their effects, the opposite conclusion would be even more unjustified in this case.

9.7.3.2 The violation of the principles by Iceland 

In view of all the foregoing considerations the complainants conclude that the Icelandic Administration has implemented the Directive 97/11/EC in an incorrect way. By not complying with the principles stated by the European Court of Justice, the Icelandic Administration has deprived it of its main purpose which is the essential prevention approach while dealing with the protection of the environment.

The complainants claim that the Icelandic Administration has failed to fulfill its obligations under the Directive by not respecting the principles set up by the European Court of Justice:

· by modifying the premises of the Kárahnjúkar project -which has significant effects on the environment- and exempting this new modification from the EIA procedure of Directive 97/11/EC;

· by not submitting the new relevant and substantial documents gathered at the modification stage by the Ministry for the Environment to the relevant public authority (the Planning Agency) and the public concerned so that they could express their opinion;

· by not consulting the reduction by a fourth of the nature protected area "Kringilsárrani" with the relevant institutions;

· by not doing the necessary research on the transboundary effects of the project, specially in regards to the migrations of the pink-footed goose coming from other European countries;

· by  withholding from some of the complainants materials which were essential to their right to a proper reply within this procedure and in connection with the Directive 90/313/EEC,
· by exceeding the limits of its discretion as interpreted by the European Court of Justice;

· by undermining the main objective of environmental prevention contained in the Directive.

9.7.4. Relevant principles of the European Court of Justice case law on the interpretation of the Directive 90/313/EEC

The complainants also allege the infringement by Iceland of the principles established by the European Court of Justice on the Council Directive 90/313/EEC of 7 June 1990 on the freedom of access to information on the environment (`the Directive'). The infringement is based on the following points: 1) The continuous ignoring of requests for information in connection with the environmental impact assessment of the Kárahnjúkar project. 2) The denial of access to relevant documents and information and 3) The lack of response to the complainants requesting information within two months without reasons for refusal being duly given.

The primary objective of this Directive is `to ensure freedom of access to ... [such] information', and it seeks to achieve this end by obliging the Member States to ensure such information is effectively `made available ... to any natural or legal person at his request without his having to prove an interest'. In the light of this objective and the means chosen to achieve it, it is clear the interpretation of the Directive must be judged from the perspective of the member of the public requesting the information, rather than from that of the public authority.

The underlying objective of the Directive is clearly one of public interest, to guarantee improved environmental protection, by ensuring for the benefit of individuals a right of access to information without their having to prove any direct interest. Given the public interest character of environmental information, access thereto must include both a general right of access to information held by public authorities, where the benefits are of a more general and intangible character, and the right of access to administrative information for those who have a direct interest in its disclosure. 

In any case, proper implementation of the provisions of this European norm is particularly important because what the Directive seeks is to create rights for individuals. 

9.7.4.1. The principles established by the Court

a) The concept of information relating to the environment to be provided by the Administration is a broad one

The European Court of Justice has already ruled on the scope of the concept of information relating to the environment. According to the Court, this concept must be understood in a broad sense.

In its Judgment of 17 June 1998, Case Wilhelm Mecklenburg v Kreis Pinneberg Case C-321/96 (European Court Reports 1998 Page I-03809), the Court states that:

"3 The wording of Article 2(a) of Directive 90/313 on the freedom of access to information on the environment makes it clear that the Community legislature intended to make the concept of information relating to the environment a broad one, embracing both information and activities relating to the state of the various environmental sectors referred to therein, the `administrative measures' cited by way of example being merely an illustration of the `activities' or `measures' covered by the directive. 

In order to constitute information relating to the environment for those purposes, therefore, it is sufficient for a statement of views put forward by the administration to be an act capable of adversely affecting or protecting the state of one of the sectors of the environment covered by the directive. That is the case where a statement of views put forward by a countryside protection authority in development consent proceedings if that statement is capable of influencing the outcome of those proceedings as regards interests pertaining to the protection of the environment. "

In connection with this concept, we must refer to some of the legal reasoning contained in the Opinion of Mr Advocate General La Pergola delivered to the Court of Justice on this same case on 15 January 199 (Case C-321/96, European Court reports 1998 Page I-03809).
As the Advocate General explains, there can be no doubt that the Community legislature intended to include within the concept of `information relating to the environment' all conduct on the part of public authorities, as defined in the Directive, subject only to the exceptions specially provided for in that regard. In his own words:

"The concept of information relating to the environment is, by the express intention of the Community legislature, all-embracing. For the rest, it is possible to identify it on the basis of the two criteria that the provision in point of the Directive implicitly lays down. The first relates to the substantive element, that is to say, to the existence of information and in this connection it is of no importance whether this consists of information accessible in the form of a collection of raw data or, instead, material which has already been the subject of technical or logico-juridical analysis. The second is concerned with the relationship linking the information to the protection of the environment. For the definition in the Directive to be satisfied, the data or other information in point must be produced or collected or processed with the principal aim of protecting the environment or must at least be related to the environment."

The Advocate General is of the opinion that the term `measure' employed by the Community legislature reflects the need to include within the acts governed by the Directive even the most diverse forms in which administrative activity is carried on. It includes all data, whether of a factual or of a legal nature.

The Advocate General reminds that the Community legislature purposely avoided giving any definition that could lead to the exclusion of any of the activities engaged in by the public authority. In this way, he explains that:

"The aim of the Directive is to allow access to all information relating to the environment held by the authorities. A listing, no matter how exhaustive, of the acts falling within the definition of `information relating to the environment' could have proved counter-productive and it was precisely in order to avoid such situations that the legislature adopted the view and adhered to the principle that, in this area, omnis definitio periculosa est."

In view of these considerations, it is clear that the administrative documentation and all other materials gathered by the Icelandic Minister for the Environment for the environmental impact assessment of the Kárahnjúkar project also fall within the `activities or measures designed to protect' the environment, in so far as they constitute information gathered by a public administrative body with responsibilities for the protection of the environment, such as the Minister for the Environment in the present complaint.

In the case that the claimants now refer to the EFTA Surveillance Authority, the information was in the possession of a body responsible, inter alia, for protecting general interests of a higher order relating to the protection of the environment. This is how the matter was presented before the Icelandic Courts and on this point the parties are not in dispute. It follows from this premise that the information in the possession of the public authority in question meets both of the criteria set out above: it constitutes a set of data and it is produced for the purpose of environmental protection. We are therefore clearly dealing with information relating to prevention in the case of a project with a significant impact on the environment.

b) The derogations to the access to information requests must be interpreted in a restrictive way

On this issue we also have to refer to the legal reasoning developed in the Opinion of Mr Advocate General La Pergola delivered to the European Court of Justice on 15 January 1998 (Case C-321/96 above mentioned).

The Advocate General La Pergola, regarding the derogations to the access to information, is of the opinion that the exceptions must be examined in the light of the seventh recital in the preamble to the Directive which provides that `in certain specific and clearly defined cases, it may be justified to refuse a request for information relating to the environment'. 

According to him, the exceptions must therefore be construed narrowly, in conformity with the Court's case-law on derogations from the application of Community rules. 

As he reminds:

"The Court has indeed already made it clear that a derogating provision `may not be interpreted in such a way as to extend its effects beyond what is necessary to safeguard the interests which it seeks to secure' and that `the scope of the derogations ... must be determined in the light of the aims' pursued by the provision into which they are inserted
. 

And according to his reasoning, we can read the following :

 "to permit information held in the context of the normal conduct of administrative procedures to be systematically withdrawn from the ambit of the Directive would be to go far beyond the objective pursued by the Community legislature."

"If, to the contrary, one were minded to ascribe to the term a broader meaning in order generally to exclude all procedures for the preparation of administrative measures and other acts on the part of public authorities, the Directive would lose the most important part of its substance and would be of no practical utility. If that was not the case, the Directive would then contain an illogical and paradoxical syllogism, since it would be de facto inapplicable to all the activities of public authorities whereas in a State based on the rule of law those activities are in any event subject to judicial control. Such an interpretation would, furthermore, conflict with the general principle of law which requires that legislative provisions be construed in such a way that they can be vested with their full meaning and that they do not become in practice illogical or inapplicable."

Finally, far more convincing to him is the point that the fact that the obligation to provide information relating to the environment is contained in a provision the terms of which are sufficiently clear and precise and constitute an unconditional obligation. Those characteristics therefore satisfy the criteria which, according to the case-law of the Court must be met for the provisions in question to produce direct effects.

The European Court of Justice, while giving a ruling in the Case C-321/96 that Mr. La Pergola was reporting on; followed his Opinion and opted for a restrictive interpretation of the derogations permitted by the Directive 90/313/EC.

c) The obligation of the public authorities to respond to persons requesting information 

Article 3.4 of the Directive 90/313/EEC is very clear on this point which needs no further explanation although, to our best knowledge, it has not been adjudicated yet by the European Court of Justice.

"4. A public authority shall respond to a person requesting information as soon as possible and at the latest within two months. The reasons for a refusal to provide the information must be given."

d) The obligation of the public authorities to provide legal reasons for a refusal to provide the information requested

As it has been explained before, the refusal to grant requests for information is only possible in the cases listed exhaustively and must be justified.

There is no need for special procedures to be adopted by Member States in order to comply with the requirements of the Directive. The objective to be assured, however, is the rights to be given to the individuals.

As the Judgment of the European Court of Justice 9 September 1999 states (Case Commission of the European Communities v Federal Republic of German, Case C-217/97, European Court reports 1999 Page I-0508) states:

"3 The transposition of a directive into national law does not necessarily require its provisions to be formally incorporated verbatim in express, specific legislation; a general legal context may be adequate for the purpose, provided that it does indeed guarantee the full application of the directive in a sufficiently clear and precise manner. The persons concerned must be able to ascertain the full extent of their rights and, where appropriate, to rely on them before the national courts."
As the same Judgment of the European Court of Justice 9 September 1999 rules, Member States may refuse to grant a request for information only in the cases listed exhaustively in that provision. If the files in possession of the Administration were of a mixed nature, the Directive allows for a partial supply of information. 

The judgement continues in this sense:

"4 Although, under Article 3(2), first subparagraph, of Directive 90/313 on the freedom of access to information on the environment, Member States may refuse to grant a request for information in the cases listed exhaustively in that provision, the second subparagraph of Article 3(2) requires them to communicate information from which it is possible to detach information which may be covered by the requirements of confidentiality or privilege, thus imposing on Member States an obligation which is precise as regards the result to be obtained and which directly affects the legal situation of individuals, who are accordingly entitled to obtain information under the conditions laid down in that subparagraph." (…)

"47 As the Advocate General observed in paragraph 23 of his Opinion, the purpose of the directive is to confer a right on individuals which assures them freedom of access to information on the environment and to make information effectively available to any natural or legal person at his request, without his or her having to prove an interest."

9.7.4.2. The violation of the principles by Iceland 

In view of all the foregoing considerations the complainants maintain that the Icelandic Administration has failed to provide for access to be given to information during administrative proceedings and has therefore infringed the provisions of Directive 90/313/EEC such as interpreted by the European Court of Justice

The complainants claim that Iceland has failed to respect the principles established by the Court and the obligations assumed under the Directive:

a) by denying to provide for access to all information during administrative proceedings (the environmental impact assessment of the Kárahnjúkar project) where the public authorities had received information in the course of those proceedings;

b) by continuously ignoring the requests for information sent by some of the complainants in connection with this issue;
c) by  withholding substantive and relevant documents from the complainants which were essential to their right to a proper reply within a procedure of environmental impact assessment regulated by Directive 97/11/EC;
d) by not responding to some of the complainants requesting information within the delay of two months;
e) by failing to provide duly justified legal reasons in order not to provide these documents.
9.8 Relevant principles of the European Court of Justice case law on the interpretation of the future Directive 2001/42/EC
The new Directive 2001/42/EC on the assessment of the effects of certain plans and programmes on the environment will soon replace the Directive 97/11/EC. Iceland will have to comply with the provisions of this Directive not later than 21 July 2004. 

As was indicated at the beginning of the complaint, following the signature by the Community and by Iceland of the Arhus Agreement on 25 June 1998, the Directive 97/11/EC was modified to increase access to information, public participation in decision-making and access to justice in environmental matters.

9.8.1. The principle

It is also a principle stated by the Court of Justice on numerous occasions, that Member States' administrative behavior must not endanger the results prescribed by a Directive during the period laid down for its implementation.

In the judgement of the European Court of Justice (Court of First Instance) of 27 June 2000 in Joined Cases T-172/98 and T-175/98 to T-177/98, it is described how the Directives produce legal effects from the time they enter into force, even if the date for final implementation happens to be in the future.

As the Court says in paragraph 35: 

"35. As Markenverband submits, it has recently been held that during the period laid down for transposition of a directive the Member States must refrain from taking any measures liable seriously to compromise its objectives (Case C-129/96 Inter-Environnement Wallonie v Région Wallonne [1997] ECR I-7411, paragraph 45). That prohibition of any action contrary to the objectives of a directive should be regarded as a general principle of law which must be observed both by the public-law bodies of the Member States and by all subjects of private law such as the applicants."

In the previous Case C-129/96 Inter-Environnement Wallonie v Région Wallonne, the Court had previously declared in paragraph 45:

"45. Although the Member States are not obliged to adopt those measures before the end of the period prescribed for transposition, it follows from the second paragraph of Article 5 in conjunction with the third paragraph of Article 189 of the Treaty and from the directive itself that during that period they must refrain from taking any measures liable seriously to compromise the result prescribed."

9.8.2. The violation of the principle by Iceland

As a result of these judgements, the Icelandic Administration should have interpreted the procedural rules of the Directive 97/11/EC and the requirements of the Directive 90/313/EC in the direction of the new Directive 2001/42/EC. The Ministry for the Environment should have increased the level of access to information, public participation in decision-making and access to justice in environmental matters. Instead the Administration, by decreasing the standard of information provided to the public did exactly the opposite.

9.9 Conclusion: Provisions of EEA law that the complainants consider to have been infringed by Iceland

In view of all the above considerations, the complainants conclude that the Icelandic Administration has infringed the following provisions:

· The EEA Treaty, with special reference to Article 73 and Annex XX and the principles that must guide Member States action on environmental matters;

· The Directive 97/11/EC on the assessment of the effects of certain public and private projects on the environment;
· The Directive 90/313/EEC on freedom of access to information on the environment.
The complainants also consider that Iceland has not complied with the principles established by the European Court of Justice in relation with the interpretation of the above mentioned Directives and the future Directive 01/42/EC on the assessment of the effects of certain plans and programmes on the environment.
9.10. The procedure started before the Icelandic national courts, the complaint to the EFTA Surveillance Authority and the petition to initiate an infringement procedure before the EFTA Court

As the European Court of Justice has declared on many occasions, it is for the national courts to review, whether, on the basis of the individual examination carried out by the competent authorities, those authorities correctly assessed, in accordance with the Directive, the significance of the effects of the projects on the environment. 

In the above mentioned judgement of 19 September 2000 (Case Linster and others C-287/98) (paragraphs 36 to 39), the Court states that:

" 36. It is true that Article 5(1) of the Directive allows the Member States some discretion in implementing the Community provision at national level since it states that the Member States are to adopt the necessary measures to ensure that the developer supplies the required information where they consider, first, that the information is relevant to a given stage of the consent procedure and to the specific characteristics of a particular project or type of project and, second, that a developer may reasonably be required to compile that information.

37. However, this discretion, which a Member State may exercise when transposing that provision into national law, does not preclude judicial review of the question whether it has been exceeded by the national authorities".

In principle, the revision of the administrative discretion is assigned to the national Courts. In this way, in its WWF judgement, the ECJ declares at the end of paragraph 49 that:

"49. (…) It is for the national court to review whether, on the basis of the individual examination carried out by the national authorities which resulted in the exclusion of the specific project at issue from the assessment procedure established by the Directive, those authorities correctly assessed, in accordance with the Directive, the significance of the effects of that project on the environment."

However, the Court nuances its legal reasoning and focus on the need to assure uniform application of Community law and the principle of equality. The Court reminds that the interpretation of the provisions of Community Law must be consistent throughout the European territory. In case of doubt relating to the meaning or the scope of a European provision, the interpretation can be referred to the European Court of Justice. The subsequent interpretation of the Court must take into account the purpose of the legislation in question.

This is why in the paragraph 43 of the Linster case, the Court declares:

"43. The need for uniform application of Community law and the principle of equality require that the terms of a provision of Community law which makes no express reference to the law of the Member States for the purpose of determining its meaning and scope must normally be given an autonomous and uniform interpretation throughout the Community; that interpretation must take into account the context of the provision and the purpose of the legislation in question (Case 327/82 Ekro v Produktschap voor Vee en Vlees [1984] ECR 107, paragraph 11)."

In our case, the claimants maintain that Iceland has violated the most basic provisions of the Directive 97/11/EC and of the Directive 90/313/EEC. 

The claimants have initiated the relevant judicial proceedings before the Icelandic Courts for a review of the procedure followed in this case by the Icelandic Administration. 

However, the claimants send the complaint to the EFTA Surveillance Authority asking for an infringement procedure to be initiated before the EFTA Court. The complaint refers to the incorrect application by Iceland of the Directives mentioned regarding points of fact but also to principles of general character. 

One of the general questions to be clarified is that a Minister for the Environment in one EEA or EU country should not use the modification of a project in order to exempt it from the EIA compulsory requirements at a later stage of the procedure.

Another general question to be adjudicated if that a Minister should not overrule the negative decision of the competent EIA institution on the basis of new documents not submitted neither to that institution nor to the public.

Taking into account that the infringement of these principles is of such a nature that it affects the interpretation of the meaning, content and scope of the Directives 97/11/EC and 90/313/EC; the claimants consider that, apart from the infringement to be declared, it is only for the EFTA Court to provide this uniform interpretation of the EEA and EC provisions so that the Directives 97/11/EC and 90/313/EEC are correctly implemented in the whole European territory.

10. 
Details of any approaches already made to the EFTA Surveillance Authority 
Other approaches on the same Kárahnjúkar project have been made to the EFTA Surveillance Authority. 

A complaint by Mr. Sigurdur Jóhannesson was presented on the 18th of June 2002 in relation with Article 61 of the EEA Treaty. This Icelandic citizen filed a complaint before the EFTA Surveillance Authority regarding a possible infringement of the European Economic Area Agreement, asserting that the Icelandic Government planned to unduly subsidize Landsvirkjun and aluminum production through a variety of measures.

Another complaint has been presented before the EFTA Surveillance Authority on 4 March 2003 by Mr. Arni Finnson, in the name of the Icelandic Nature Conservation Association. It also claims infringement of Article 61 of the EEA Agreement.

11. Approaches already made to national authorities, whether central, regional or local:

a. Administrative approaches 

As stated in the description of the relevant facts in DOC. 5, the complainants Mr. Atli Gíslason (together with Mr. Guðmundur Páll Ólafsson, Ólafur S. Andrésson, and the Iceland Nature Conservation Association) appealed to the Ministry for the Environment to confirm the negative ruling adopted by the Planning Agency. Their administrative appeal was overruled without any proper legal argumentation. 

Together with the appeal, these and other complainants have addressed a large number of complaints before the Icelandic Administration. They have repeatedly requested the new documentation and environmental reports and evidence submitted during the appeal stage (by the state company Landsvirkjun and other specialist opinions collected by the Ministry) to be referred to the Planning Agency for a proper EIA procedure. The Icelandic Administration has never replied to this petition.

b. Recourse to national courts 
The plaintiffs initiated legal action against the State with regard to the same dispute, by means of a complaint filed on 19 February 2002 before the Reykjavík District Court. This Court issued a ruling on 30 April 2002 dismissing the case largely because Landsvirkjun and other parties to the case of the appeal regarding the Minister for the Environment’s procedure had not been subpoenaed. 

The plaintiffs appealed before the Icelandic Supreme Court. By a verdict of the Supreme Court given on 12 June 2002, the ruling to dismiss was upheld, but on other grounds. The plaintiffs were deemed not to have legal standing with regard to the granting of their principal claim, on the confirmation of the Planning Agency’s ruling. The plaintiffs were, on the other hand, deemed to be parties to the secondary claim to annul the Minister of the Environment’s ruling, but it was ruled that they should have subpoenaed those parties to the appeals case that could be regarded as having individual, direct and legally-safeguarded interests at stake. It was deemed unequivocal that Landsvirkjun, as a developer, had such interests. 

On the basis of this judgement by the Supreme Court, the plaintiffs submitted another complaint before the Courts. In the new complaint presented on the 18th September 2002 they have withdrawn their prior primary claim, and they make a new claim for the case to be referred back to the Planning Agency, and also make materially the same secondary claim for the ruling to be declared null and void. 

The lower Court has again dismissed both claims on formal grounds. The Supreme Court dismissed the first claim, stating it had not the authority to impose the Administration a judgement on that sense, and recognized the plaintiffs their right to fully pursue the second claim on the nullity of the Ruling of the Minister for the Environment. For the time being, the second claim is before the lower Court and a new ruling is expected in May.

12. Documents or evidence that may be submitted in support of the complaint

A list of the documents enclosed in support of the arguments presented by the complainants is enclosed.

The complainants have made every effort to present substantial evidence in English. However, many of the materials and documents being mentioned are only available in Icelandic. Nevertheless, the claimants declare their intention to submit further materials and documents in English at the request of the EFTA Surveillance Authority.

13. Other relevant information

The Kárahnjúkar project will have massive environmental impacts on Iceland’s fragile Eastern Highlands wilderness area. It will irreparably damage a rare oasis of highland vegetation, and will destroy or severely impact sensitive habitats for reindeer, the pink-footed goose and seals. 

The wetlands in the highlands of Iceland have been threatened by hydropower developments for more than 30 years. The Iceland Nature Conservation Association, together with hundreds of individuals, has been campaigning to establish a National Park in the area. The economic benefits of the Kárahnjúkar project are questionable and the national power company Landsvirkjun and the Minister for the Environment seem to disagree fundamentally on this point. The project will be nevertheless directly and indirectly subsidized by the State. 

Other non-governmental associations from other countries have expressed their opposition to this project. For instance, the Royal Society for the Protection of Birds in the UK has sent a letter of complaint to the Prime Minister and the Environment Minister of Iceland and to Alcoa. The American organization International Rivers Network together with 120 NGOs has also written to international financial institutions asking not to fund the project until a full and public debate of the project and other development options in Iceland is conducted. These letters are enclosed under DOC. 8.

Kárahnjúkar is a highly divisive issue within Iceland. Opponents have carried out large demonstrations, have picketed the national parliament every day since August 2002, have gone on hunger strike, and have raised national and international media attention (including stories in the New York Times and other papers and in the BBC radio and news). 
Observers in Iceland agree that Kárahnjúkar is a highly politicized project. Highest officials in Government and Landsvirkjun have personally disparaged project opponents for supposedly “sabotaging” the national interest. Many people are reluctant to express their opinion on Kárahnjúkar in public. However, there is not a single week that the subject is not mentioned by the Icelandic media. 

In spite of the calls of the opponents to open a full national debate on the subject, to study other development options for Iceland and to include the Kárahnjúkar area within a future National Park, the construction work has already started. As time goes on, so does the irreversible environmental damage. 

Implementation of the Kárahnjúkar project started in the autumn of 2002 with the construction of a road leading to the Kárahnjúkar dam site as well as with the installation of electric cables for construction power, the purpose of which was to enable the commencement of key project components during the last winter months of 2003, such as the construction of the Kárahnjúkar dam and the excavation of the headrace tunnel. The construction of the Kárahnjúkar dam is scheduled to take three and a half years and is to be completed at year-end 2006.
In order to make the presentation of the complaint more understandable, the complainants have included maps and pictures of the area and of the project. 

14. Requests to the EFTA Surveillance Authority

The claimants request the EFTA Surveillance Authority to submit the complaint to the EFTA Court and to initiate infringement proceedings against Iceland for breach of EEA Law. 

The complainants would also like to request the EFTA Court to rule on this case and to declare the Icelandic State liable to pay the complainants the legal costs in connection with the complaints that had to be brought both at the Icelandic and at the European level. The cost will be assessed by the Icelandic Courts. 

At the same time, the complainants also request the nomination for this case of an alternative judge as Mr. Þorgeir Örlysson was involved in the previous stage of this case as a former Secretary Permanent of the Ministry for Industry and cannot comply with the highest standards of independence required for this task (DOC 7).
Due to the urgency of the matter, the claimants would like the EFTA Surveillance Authority to study the complaint as soon as possible and to start the relevant procedures as soon as feasible. 

Because complaints before the EFTA Surveillance Authority have no suspensory effect, it is the complainants interest that an action is brought before the EFTA Court so that the judges, in view of the circumstances of the case, can order that application of the contested ruling of the Ministry for the Environment to be suspended. 

The complainants would also like to emphasize that, at European level, only the EFTA Court can prescribe any necessary interim measures to prevent further damage to the environment.

15. Confidentiality 

We authorize the EFTA Surveillance Authority to disclose the identity of the complainants in its contacts with the authorities of the EFTA State against which the complaint is made.

16. Place, date and signature of complainants' representatives

� Landsvirkjun is owned 50% by the Icelandic State, 45% by the city of Reykjavik and 5% by  the city of Akureyri in the North of the country.


� For example, those expressed in objections lodged by Guðmundur Páll Ólafsson of 25 June 2001 and those of the Icelandic Nature Conservation Association of the same day, to the Planning Agency, and to the Minister for  the Environment of 2 November 2001; in objections made by other plaintiffs before the Icelandic Administration, and in the Planning Agency’s ruling of 1 August 2001.


� For the sake of clarity, they will be referred to as complainants before the EFTA Surveillance Authority (although some other complainants did not appeal before the Ministry or did not start judicial proceedings) and as plaintiffs during the Icelandic administrative and judicial procedures.


� Official Journal L 175, 5.7.1985.


� Opinion of the ECJ 1/91, [1991] European Court Reports ECR I-6079 , Opinion 1/92, [1992] ECR I-2821.  I-6079, and also [1992] Common Market Law Review, p 245.


� Opinion  of the ECJ 1/92, [1992] ECR I-2821.


� [1998] EFTA Court Reports 95 (Advisory Opinion of 10 December 1998).


� EEA, Official Journal1994, L 1/3.


� European Court of Justice, judgement of 25 June 1992, Case British Gas C-116/91, ECR p. I-4071 and judgement of 21 March 1996, Case Mrozek et Jager C-335/94, ECR p. I-1573.


� See Case 51/76 Verbond van Nederlandse Ondernemingen, [1977] ECR 113, paragraphs 27, 28 and 29; Case 72/95 Kraaijeveld and Others, [1996] ECR I-5403 paragraph 59) and Case C-435/97 WWF and Others [1999] ECR I-5613, paragraph 69).
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